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Dear Mr. Nicholesl

On June 16, 201 I an Informal Assessment Conference was held to review the fact of
violation and assessment for Notice of,Yiolation {"NCIV') 10CI78, NOV 10079, and NOV 10084.

As a result of a review of all pertinent data and facts, including those presented in the Informal
Assessrnent Conference, the attached docunent constitutes the Findings of Fac! Conclusions of
Law, and Order.

Witlfu fifteen (15) days of your receipt of this ORDER, you or your agent may mako a

written appeal to the Board of Oil, Gas and Mining. To do so you must escrow the assessed civil
penalties witll the Division within thirfy (30) days of receipt of this ORDER, but in all cases

prior to the Board Hearing. Failure to comply with this requirement will result in a waiver of
io* right to firrther recourse. Your written appeal may be fited vrith Julie Ann Carter, Board

Secretary, P.O.Box 145801 Salt Lake Citl', UT 84114-5801. If you have questions regarding

the frlingn she can be contacted at iuliecarter@.utsfo.gsv or (801) 538-5277.

If no timely appeal is made, fhe total assessed civil penalty of $1,980 must be tendered

within thi4f (30) days blyo* receipt of this ORDER. Please rcmit payment to the Division of
Oil, Gas and Mining, c/o Vickie Southwick at the address listed below.

If you have questions or soncerns please contact me at (80U 538-5334.

in

tu#
Baza, Director

ision of Oil, Gas and
Informal Conferense

Isg4W€stNortlr Ternpte" $uite 12tQ PO Box [45801, Saltlake City, UT 84114'580I

telephone {S0l ) 53S-5340 ' tuimile {8Ol } 359J940 r TTY {801 } 53E;745t : www'ogn'utahgw

Officer



BEFORE THE DMSION OF OIL' GAS Ar{D MII\IING
DEPARTMENT OF NATT}RAL RESOURCES

STATE OF UTAE

---oo000---
IN THE MATTEROF T}lE IF{FORIUAL
ASSESSMEI\ru CONFERENCE fsr
the FACT OF THE VTOLATION
and PROPOSEJI ASSESSMENT
FOR VIOLATION
No. 10078, No. 10079, and No. 10084,
aLTON COAL DEYELOPIIIENT' LLC.

FTITII}INGS OF FACT,
CONCLIJSIONS OF'LAW

AND GRDER

CAIJSE NO. C/t125/O0tI5

*oo0oo*

On May L7,2Al1 Alton CoaI Development, LLC f'Alton') timely requested an infonnal
conference before the Divisian of Oil, Gas and Mining ("Division or DOGlrf) to review the fact
of the violation and assessment for:

t) Nctice of Yiolation fT.{OV') Na. 10078 issued on March 9, 2011 for failure to
designed, constnrct, ffid maintain appropriate sediment control m€asttres and assessed

a penalty of $1,980;

2j NOY 100?9 issued on March 9, 2011 for failrue to protect topsoil and assessed a
penalry of $396; and

3) NOV 10084 issued oq May 2,20L1 for discharging from a non-UDPES pennitted
outfall and assessed a penalty of $2,750.

On Jrure 16, 2011 the Division held an Informal Assessrnent Conferenee purstlant to Utah

Administrative Code R645-401-700 to review the NOVs.

On Jrily 7,20L1 the parties stipulated to a ttrirty (3S) day continuatrctr of the Findings of
Fact, Conclusions of Lawo and Order.

PROCEI}URAL HTSTORY

f troJ t Q$ 7& Failureje,.s{si+tn|n S gf, iEcEJ co4rpl

Utah Code Affi. $ 40-10-1?(2)ti)fii[B) requires operator$ to "minimize the disturbances

to the prevailing hydrologic balance at the mine site and in associated offsite areas and to the

quahty and quantity of water in surface and groundunater systerns both dwing and after surface



coal miping operations and during lsslamation by , . . constnrcting srly siltation structures . . .

prior to the comrnencement of sukace coal *i"i"g operations, such stnrctures to be certified by a

qualified registered engineer to be constructed as designed and as approved in the reclamation

plan."

utahAdmin. code R645-30I-742.110,.111, and.121 require operators ts use

appropriate sedirnent control measues designed, constnrcted, and maintained using the best

tec-hnology currently available to prevenf to the extent possible, additional contributisns of

sediment to stream flow or to r*tof outside the permit area and to retain sediment within

disturbed area.

On Mmch Z,Z0l1 Division staffJoe Helfrich inspected the Coal Hollow Mine and

deternined the opeiator had: 1) failed to design, constnrct and maintain appropriate sediment

control measure=j z) failed to prevent the contribution of additional suspended solids and

sediment to sEeam flow or runoff outside the permit area; and 3) failed to retain sediment within

the disturbed area.

On Mmch g, Z0l I the Division issued NOV 100?8. The NOV require Alton to: l)
renrove snoltr and sidiment piled along the soufherfl portion of Robinson Creek by 5 p'm'

Monday March l4,Zgl1; Z) cease the?eposition of unffeated nmoff into the natural Robinson

Creek drainage frorn the ponded and **oriut*d disturbed areas beloqr the confluence of the

temporary no'Uinson Creik diversion and the natural Robinson Creek drainage and provide

adequate temporary sediment control by 5:00 p.m. March 1_0,2011; and 3] instalt at leastt]ree

straw bales keyed in p*p*rly across thi natrnal Robinson Crsek drainage just above the lower

confluence with the temporary Robinson Creek diversion by 5:00 p.m' Thtrsday, March 10s'

On Apri 1 7 , Z1Ll the abatement deadline was extended to Apri ! 2l-, Zfilt .

On April tZ, Zfill, Assessment Offrcer Daron Haddock assessed a total of 3I points, 20

points for an event violation, l0 points for damage I pgints for negligenc$' for the violation

iesulting a motretary penalty under R645-401-300 of $t,98S'

utah code Ann. $ 40-I0-17(2Xe) requires an operator to "removs topsoil from the land

in a separate layer, repl.ace it onttre-tactfiIl area, or if not utilized immediately' segregate.it in a

separate pile from other spoit, and when the topsoil is not replaced on a backfill meawithin a

time short enough to avoid deterioration of the topsoil, maintain a succ$ssful cover by quick

grouring plant oi other mean$ thereafter sa that the topsoil is preserved tq* wind and water

erosion, remains, free of any oontamination by other asid or toxic material, ffid is in a usable

condition for susiaining vegetation when restored during reclamation; . . .n'



Utah Admin Code R64s-30l-23.4.230 requires topsoil storage "[b]e protected from wind

and water erosion through prompt establishmffit-and maintenance of an effective, guick growing

vegetative cover or ttrrough ofher mea$ures approved by the Division - * .'o

On March Z, 2011 Division staffJoe Helfrich inspected the CoaI Hollow Mine and found

that the current operations wene failing to protect the topsoil'

On fu{arch g,ZfrIl the Division issued NOV 1S0?9. The NOV required Alton to: t}
r*movs the top soil &om both sides of Robinson Creek that was crnrer,rtly undisturbed;Zj place

the temporarily stockpiled topsoil in the approved location; and 3) provide a protettive berm md

a silt fence or sfiaw bales arormd each stockpile by March 14, 2011'

Due to the saturation of the topsoil on April 7,2}ll the abatement deadline was extended

to April 22,2fi11. on April 21, 28t1 the abatement deadline was again extended to May 4, 201 1

to allow the operator to rent srualler equipment necessary for transporting the remflining

satwated top soil.

Ou April lZ,ZfiIl Assessment Officer Daron Haddock assessed a tatal of l8 points, 10

points for an event violation and I points for negligence, for the violation and a monetary penalty

under R645-401-300 of $396-

Utah Admin CodeR645+01-T5t provides "discharges cf water from areas disttrbed by

coal mining and reclarnation operation, *ill be rnade in conrpliarrcE l'sith att Utah and Federal

water quality laws and regulations - ' ."

UFBES permit #UTG04 Afiz1,page 4, states discharges from any outfall location other

than those specifically designated in G upuES pernnit are not authorized and a violation sf fhe

utah s/ater euality Act and may be subject to penalties under the AcL

On April 20, Z01I Division staffKevin Lundmark inspected th9 Cqal Hollow Mine and

found water discharging from a 4-inch PvC pipe draining from an ad-hoc irnlroundment in the

former Lswer Robinson Creek Ctrannel'

on that date, the Division issued Nov 10084, The NoV required the operator to
..tenninate all discharge activity fram the non-UFDES permitted outfall and report this non-

compliance incident to the Division of Water Qgality'"

On June ?,, Z0I1 Assessment Offrcer Joe Helfrich assess ed atotal of 45 points, 20 points

for an ev,ent violation a*d,ZS points for uegtigsncs? fsr the violation and assessed a monetary

psnalty under R645-401-300 of $2,750'



PARTTES

On Jrme l d, 201 I an informal conference was conducted as in an informal adjudicative

proceeding pursuant to Utah Admin. Code R645401-700.

John Baz+ Director of the Division of Oil, Gas and Mining served as the Hearing

Officer. Mr. Baza tryas represented by Emily E. Lewis, Assistant Attorney General.

Dana Dean, Assoeiate Director of,the Divisicn of Oil, Gas and Mining facilitated the

Division's presentation of mgrrments and witnesses. Ms. Dean and the Division weFe

represented by Steven F, AJder, Assistant Attorney General.

Joe Helfrich, Division stafF, presented arguments in support of the issuance ofNOV

10078 and NOV 100?9.

Daran Haddoek, Assessment Officer for NOY 10078 and NOV 10079 presented

arguments in zupport of assessment amounts for these NOVs.

April Abate, Division staff, on-behalf of Kevin Lundmark who issued the NOV'

presented *gu*ents in support of the issuance of NOV 10084'

Joe Helfrich, Assessment Officer for NOY 10084, presented arguments in support of ttre

assessment arnount for NOV 10084'

Larry Johnson, as representative of the Operator, and Kirk Nicholes, environmental

consultant for the Operator,-\ilere present us reptisentatives of Alton Coat Developmenl l\{r'

Johnson and Mr. Nicholes were represented bt counsel, Denise Dragoo of Snell and Wilmer'

An audio recording of the conferenc€ was made'

FIFII}INGS OF F'ACT

Based on the infsrmation provided at tlre conference, the statements presented by those

speaking, and on informafian in the fiIes of the Divisionn the foltowing Findings of Fact and

Conclusions of Law $rere made.

NOV IOO?E

t. As of the date of the violation, Alton's topsoil protectian rnea$lres along the llafiffal

Robinson Creek drainage were inadequate.



Z. These inadequate measures resulted in an event violation that eaused sediment to enter

Robinson Creek which damaged the hydrologic balance of the area

i. Alton's negligence is partially responsible for the violation since reasonable care or

proper OifiEe"ce in maintaioi"g sediment measures would have prevented the violation-

4. The operator was gnable to abate the violation within the requested time period but

prudently sought and received from the Division an extension on the abatennent deadline'

Coo*equ*tttg the operator made some gcod faith efforts to address the problem within a

normal compliance period-

$ov lpg?,,q

5. The decision to require Alton to remove all topsoil from the Robir$on Creek area and to

ffansport it to storage areas \rya.$ a professional judgrnent made by Division stafiF- The

Division has full faitfr in the prafelsional expertise of its staffbut recognizes professional

judgments rnay differ.

6. It was uflnece$sary to remove the topsoil from the Rabinson Creek area at the time ofthe

NOV.

7, The winter of 2010-2011 was an unusuallywet winter with heavy precipitation that

saturated the soil within the perrrit boundary. The operator hired additional sruall

equipment to complete the task of,removing the saturated soil. Considering these

extengating circumstaflces, the operator rnade some good faith efforts to address the

problem urithin a normal campliance period'

NoYl{l08{

g. As of the date of the violation, water was being discharged frorn a 4-inch PVC piFe from

an impoundrnent in the former nafural Lower Robinsen Creek channel.

g. Aside from informing the Division about the receipt of the RCRA I water analy'sis, Alton

did not consult with the Division prior to dischmging the watet.

10. The disotrarge was not a permitted outfall under the Coal Hollaw UPDES Fermit #

uTG040827.

11. The violation is related to NOV 10079 requiring the removal of,tapsoil along Robinson

Creek. However, a prudent oper,etor would have foreseen the potential impacts of
removing the topsoit *O created the appropriate drainage system accordingly'



12" Better communication betwsen the Division and Alton regarding the discharge of water

could have prevented the violation-

CONCLU$IOFIS OF LAW

NoY ls$rq'

L The svent violation valued at}A points will stand.

2. The damage valued at t 0 points will stand'

j. The negligence of Alton in creating the violation valued at I points \l'ill stand-

4. Alton will receive 5 good faith points for remedyrng the violation within a normal

compliance period.

H_O.'Y IOfl?,P

5. It was unnecessily ro require the topsoil along Robinson Creek be removed and NOV

10079 is vacated.

NqY 1,q0p4

6. The event vislation valued at 20 points witl stand.

7. The damage valued at 0 points will staild'

g. Due ta the related nature sf NOV 100?9 and NOV 100S4, the neglig€nce of Alton in

creating the violation witl be reduced by 10 points, resulting in a value of 15 points-

g. Alton wilt receive l0 good faith points for remedying the violarion within a normal

compliance period.

qF,I'..'E8

The fact of tlre violation underlying NOV 10078 is upheld. The total points assessed for

NOV l007g is 33 points and asse*=ra a monetary vahre of $1430 which mtrst be paid

withfu thirty (30) duys ofreceipt of this ORDER R545401-300'

NOV 10079 is vacated.

Alton Coal Developrnent is uot required to pay the assessed fine of $396 for NOV 10079-

l.

2.

3.



4. The fact of the violation rmderlyine NOV 10084 is upheld. The total points assessed for
NOV 10fl84 is 25 points and assessed a monetary value of $550 which must be paid

within thirfy (30) days of receip ofthis ORDER. R645-401-300.

RIGHTS OF.APPEAIJ

This ORDER may be appealed to the Board of Oil, Gas and Mining in accordance with
the procedures set out in R645- 401-800 by filing a ranitten petition for appeal with the Board

within fifteen (15) days of receip of the ORDER. To do ss, you rnnst escrowthe assessed eivil
penalties with the Division within thirty {30) days of receipt of this ORDER, but in all cases

p*or to fhe Board Hearing. Failure to comply with this requirement will resutt in a waiver of
your right to firrtlrer resourse,

SO DETERMINED AI{D ORDERED this l6n day of August 201I.

vision of Oil, Gas and


